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damages growing out of any matter
mentioned in such reports.

Factual accident report means an in-
vestigator’s report of his investigation
of the accident.

8§835.3 Scope of permissible testimony.

(a) Section 701(e) of the FA Act and
section 304(c) of the Safety Act pre-
clude the use or admission into evi-
dence of Board accident reports in any
suit or action for damages arising from
accidents. These sections reflect Con-
gress’ ‘‘strong * * * desire to keep the
Board free of the entanglement of such
suits.” Rep. No. 93-1192, 93d Cong., 2d
Sess., 44 (1974), and serve to ensure that
the Board does not exert an undue in-
fluence on litigation. The purposes of
these sections would be defeated if ex-
pert opinion testimony of Board em-
ployees, which may be reflected in the
views of the Board expressed in its re-
ports, were admitted in evidence or
used in litigation arising out of an ac-
cident. The Board relies heavily upon
its investigators’ opinions in its delib-
erations. Furthermore, the use of
Board employees as experts to give
opinion testimony would impose a sig-
nificant administrative burden on the
Board’s investigative staff. Litigants
must obtain their expert witnesses
from other sources.

(b) For the reasons stated in para-
graph (a) of this section and §835.1,
Board employees may only testify as to
the factual information they obtained
during the course of an investigation,
including factual evaluations embodied
in their factual accident reports. How-
ever, they shall decline to testify re-
garding matters beyond the scope of
their investigation, and they shall not
give any expert or opinion testimony.

§835.4 Use of reports.

(a) A Board employee may use a copy
of his factual accident report as a testi-
monial aid, and may refer to that re-
port during his testimony or use it to
refresh his memory.

(b) Consistent with section 701(e) of
the FA Act and section 304(c) of the
Safety Act, a Board employee may not
use the Board’s accident report for any
purpose during his testimony.

§835.6

§835.5 Manner in which testimony is
given.

(a) Testimony of Board employees
may be made available for use in ac-
tions or suits for damages arising out
of accidents through depositions or
written interrogatories. Board employ-
ees are not permitted to appear and
testify in court in such actions.

(b) Normally, depositions will be
taken and interrogatories answered at
the Board’s office to which the em-
ployee is assigned, and at a time ar-
ranged with the employee reasonably
fixed to avoid substantial interference
with the performance of his duties.

(c) Board employees are authorized
to testify only once in connection with
any investigation they have made of an
accident. Consequently, when more
than one lawsuit arises as a result of
an accident, it shall be the duty of
counsel seeking the employee’s deposi-
tion to ascertain the identity of all
parties to the multiple lawsuits and
their counsel, and to advise them of
the fact that a deposition has been
granted, so that all interested parties
may be afforded the opportunity to
participate therein.

(d) Upon completion of the deposition
of a Board employee, a copy of the
transcript of the testimony will be fur-
nished, at the expense of the party re-
questing the desposition, to the
Board’s Counsel for the Board files.

§835.6 Request for testimony.

(@) A request for testimony of a
Board employee relating to an accident
by deposition or interrogatories shall
be addressed to the General Counsel,
who may approve or deny the request.
Such request shall set forth the title of
the case, the court, the type of acci-
dent (aviation, railroad, etc.), the date
and place of the accident, the reasons
for desiring the testimony, and a show-
ing that the information desired is not
reasonably available from other
sources.

(b) The General Counsel shall attach
to his approval such reasonable condi-
tions as he may deem appropriate in
order that the testimony will be lim-
ited to the matters delineated in §835.3,
will not interfere with the performance
of the duties of the employees as set
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